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Unreliable expert
opinion evidence

Exclusion proves difficult under existing law

5y GREGORY ANTIPAS

Wood v R is one of several cases highlighting
the issue of the extent to which the Evidence
Act adequately addresses the reliability of
expert opinion evidence and the effectiveness
of the judicial power to exclude such evidence.
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he issue of the reliability of incrim-
mating expert opinion evidence
has been brought into the spot-
light with the NSW Court of Crim-
inal Appeal (NSWCCA) decision

of Wood v R [2012] NSWCCA 21 (Wood).
In its judgment to acquit Gordon Wood

of the murder of his girlfriend Caroline
Byrne in 1995, the NSWCCAwas, among
other things, particularly critical of the
expert tesdmony of Associate Professor
Cross relied upon by the Crown in the
trial in 2008.1 This case is one of a number
of highly publicised appeal cases2 result-
ing in acquittals that have brought atten-
tion to the issue of the reliability of incrim-
mating expert opinion evidence adduced
by the prosecution.

Practitioners should be aware that the
issue of whether the Evidence Act 1995
(NSW) (the Act) adequately deals with
unreliable expert evidence appears to
still be unsettled,3 even in light of Wood,
and that the narrow approach adopted by
the courts in the application of s.79 and
s.137 is arguably of limited assistance in
preventing unreliable expert opinion evi-
dence from being admitted at trial and the
consequences that follow.

It is arguable that s.79 and s. 137 should
have a more exclusionary role and that, if
the reliability of expert opmion evidence
cannot be demonstrated by the prosecu-
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tion, then a judge should exclude it- rather
than for the defence to test it via cross-
examination or rebuttal expert evidence
and it be left for the jury to determine.4

It has been suggested that judges
should actually determine probative value
and introduce a specific requirement of
reliability rather than continue with the
prevailing narrow approach in order to
afford some protection to the accused.5
Other measures reportedly considered
include the possible introduction of a
conference of expert witnesses to decide
what evidence should be put before the
court, known as 'hot-taibbing', or expert
referees being appointed to assist judges
in complex cases." Justice Peter McClel-
lan has foreshadowed the possibility of a
comprehensive review of the role of the
judge and the jury in cases where increas-
ingly complex expert evidence has a
prominent role.7

Reliability of expert opinion
evidence and s.79

The opinion rule in s.76(l) provides
that evidence of an opinion is not admis-
sible to prove the existence of a fact about
the existence of which the opinion was
expressed. The exception to the opinion
rule providing for the admissibility of
expert opinion evidence under Ae Act is
set out in s.79(l). The section provides
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that if a person has specialised knowledge
based on their training, study or experi-
ence, the opinion rule does not apply to
render inadmissible evidence of an opin-
ion of that person that is wholly or sub-
stantially based on that knowledge.

The Australian Law Reform Commis-
sion considered that matters such as
whether the opinion is derived from afield
of expertise or is reliable should be left to
the court's discretion in s.137.8

GaudronJ in Velevski v The Queen [2002]
HCA 4 (Velevski) said that the "concept of
'specialised knowledge' imports matters
which are outside the knowledge or expe-
rience of ordinary persons and which is
sufficiently organised or recognised to be
accepted as a reliable body of knowledge
or experience'".9 This could be interpreted
to impose a standard of evidentiary reli-
ability on expert opinion evidence for it to
be admissible." For example, in relation
to novel scientific evidence (such as facial
mapping and body mapping), the party
adducing such evidence should arguably
have the burden of proving its reliability."
A failure to disclose a reliable or valid
basis of an expert opinion may lead to the
conclusion that the evidence could not be
said to rationally affect the assessment
of the probability of the existence of the
fact in issue and therefore be inadmissible
under s.56.

HeydonJAinMoAt'to (Australia) PtyLtd
v Sprowles [2001] NSWCA 305 (Makita)
said the primary duty of an expert giving
opinion evidence was to provide the trier
of fact with criteria enabling evaluation
of the expert's conclusions.12 The case
is a leading authority on expert opinion
evidence and one in which Heydon JA
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explains in detail the approach to be taken
when applying s.79." The approach was
also referred to and applied in the more
recent High Court case ofDasreefPty Ltd
vHawcher [2011] HCA 21 (Z)c^e^.

InRv Tang (2006) 65 NSWLR 681,the
court held that facial mapping and body
mapping was not specialised knowledge
for the purposes of s.79 that could be
relied on to form an opinion on the iden-
tification of unknown persons in CCTV
security images." The evidence of the
expert professing expertise in facial map-
ping and body mapping did not satisfy s.79
and was therefore inadmissible as expert
opinion evidence.15

There, Spigelman CJ said that when
applying s.79, the focus of attendon has
to be on the words specialised knowl-
edge, not on the introduction of some
extraneous idea such as reliability." This
approach to s.79 is arguably narrower
than that of Gaudron J in Velevski and sug-
gests that s.79 does not require a specific
test of reliability of the expert opinion evi-
dence sought.

It should be noted that the most senior
judge in NSW at that time appears to
have dismissed the need for reliability
of incriminating expert opinion evidence
and placed the emphasis instead on the
notion of specialised knowledge.17 This
also appears to have occurred in the Wood
trial.18

Application in Wood
In Wood, expert opinion evidence on

physics and biomechanics was adduced
by both sides on the issue of whether
the deceased could have jumped or was
thrown off the Gap. In support of the
Crown case that Wood could have thrown
the deceased off the Gap to the relevant
landing point, a series of experiments
were conducted by Cross in which male
cadets of a height and building similar to
Wood were spear-throwing a female cadet
into a police academy swimming pool.

Cross's expert opinion evidence was
criticised by the judges for its lack of reli-
ability and validity. His evidence, together
with the various other matters raised in

the judgment in its entirety was held to be
unable to support the jury's guilty verdict
and establish beyond reasonable doubt
that the deceased did not cominit suicide
and that Wood was guilty of her murder."
The expert evidence was found among
other things to have caused the trial to
miscarry.20

McClelland CJ at CL found that the
tests Cross carried out were all conducted
in daylight and in fine conditions where
none of the test participants had reason
to fear for their safety. The circumstances
on the night of Ms Byrne's death were
different. Among other things, it was a
pitch black night, cold, surfaces were
slippery from sea spray and there was
a sheer drop of 30 metres from the cliff
edge." If Cross's conclusions in his expert
opinion evidence were to be of probative
value it must be assumed that the condi-
tions under which his experiments were
conducted were not materially different
to the conditions on the night Ms Byrne
died. In this case, they were.22

The above highlights the point that
practitioners need to be aware that s.79
may not always be effective enough in
preventing unreliable expert opinion evi-
dence from being admitted into evidence
at trial and the consequences that follow.

Unreliable expert opinion evidence
and exclusion under s.137

Part 3.11 of the Act sets out a number
of discretionary and mandatory exclusions
that are available to the court to, among
other things, exclude or limit the use of evi-
dence that otherwise has been admitted in
proceedings, including expert opinion evi-
dence under s.79. In dealing with incrinii-
nating expert opinion evidence adduced
by the prosecution in criminal proceed-
ings, the most relevant and effective
power would be tfaat found in s. 137 which
provides that m a criminal proceeding,
the court must refuse to admit evidence
adduced by the prosecutor if its probative
value is outweighed by the danger ofunfair
prejudice to the defendant.

It has been observed that judges may

be reluctant to exclude expert opinion evi-
dence if it might merely confuse, compli-
cate or waste the court's time in criminal
proceedings and that it is assumed that
juries can generally cope with complex
expert opinion evidence and disagree-
ment between differing expert opinions.'3
The mandatory nature of the power under
s. 137 emphasises the unportance of ensur-
ing a fair trial for the defendant, although
the. onus to have the evidence excluded
nevertheless lies with the defence.'4

A narrow approach in the application of
s.137 was taken by Hunt CJ'mRv Carwsi
(1997) 92 A Crim R 52 where it was held
that the "trial judge can exclude the evi-
dence only where, taken at its highest
value, its probative value is outweighed
by its prejudicial effect".25 Incriminating
expert opinion evidence that is potentially
unreliable would on this approach be
given the highest probative value possi-
ble by the court, before it undertakes the
balancing exercise against the danger of
unfair prejudice.-'8 Actual probative value,
after allowing for issues such as the credi-
bility, reliability or validity of the evidence,
would not be taken into account in assign-
ing the highest probative value."

In Li v The Queen [2003] NSWCCA
290, Ipp JA held that for the purposes of
the balancing exercise in s.137 in respect
of voice identification evidence adduced,
reliability of the evidence had little to do
with the discretionary exercise and was
essentially a matter for the jury.-'8 On the
other hand, McHugh J in dicta in Papa-
kosmas v The Queen (1999) 196 CLR 297
stated that the assessment of probative
value necessarily would involve consid-
erations of reliability.29 But it appears that
s. 137 played no part in the court's decision
inRv Tang where Spigelman CJ adopted
a narrow approach.3'

The narrow approach to the application
of s. 137 was confirmed by the NSWCCA
in R v Shamouil [2006] NSWCCA 112
where Spigelman CJ held that the major-
ity of the court authorities were in favour
of a restrictive approach to the circum-
stances in which issues of reliability and
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"'Die expert's failure to
understand their responsibilities
... may residt in the probative
value of the evidence being
substantially oiitweighed
by the danger that it might
mislead, confaise or be unfai
prejudicial."

exclude evidence of little real sig-
nificance that also creates a percep-
tible risk of a miscarriage of justice
in a criminal trial".37 In Wood, the
impact of unreliable incriminating
prosecution evidence of question-
able probative value being admitted
is well-illustrated.

credibility are to be taken into account in
determining the probative value of expert
opinion evidence for the purpose of deter-
mining admissibility.31 This approach was
followed mRv Sood [2007] NSWCCA 214,
in which it was held by Latham J that the
probative value of evidence sought to be
excluded under s. 137 should be assessed
by taking such evidence at its highest,3'
and that questions of credibility and reli-
ability play no part in the assessment of
the probative value of evidence sought to
be admitted by the Crown.33

However, in adopting tliis approach, if
it is not open to the jury to conclude that
the evidence could rationally affect the
assessment of the probability of the exist-
eace of a fact in issue, the evidence is not
relevant and therefore arguably inadmis-
sible under s.56(2) and s.137 has no appli-
cation." It follows that taking expert opin-
ion evidence adduced by the Crown at its
highest assumes that the evidence is in
fact reliable before it is compared against
the danger of unfair prejudice, thus dem-
onstrating an arguable lack of interest of
trial judges in the validity and accuracy of
expert opinion evidence.35

Rather, questions of reliability, validity
and credibility of incriminating expert
opinion evidence led by the prosecution
are left for the defence to test in cross-
examination, rebuttal expert evidence and
for the jury as the ultimate trier of fact.36
Such an approach "effectively excludes
an independent role for the trial judge to

Reliability of expert opinion
iflv evidence and court rules

In Wood, the applicant submit-
ted that fresh evidence before the
appeal court from Cross, compris-
ing a book written by him after the

trial as well as material on his website,
was impartial and unreliable, breached
the Expert Witness Code of Conduct (the
code)3' and therefore should not be admis-
sible.39 The court briefly covered the
key cases of HG v Queen [1999] HCA 2,
Makita and Dasreef" before consider-
ing the interaction of the court's rules,41
including the code and s.137 (along with
s.79ands.l35).

The court referred to the code which
applies to expert evidence in criminal
proceedings and to Cross's evidence by
virtue of Part 75, rule 3® of the Supreme
Court Rules 1970.42 The Supreme Court
Rules 1970 provide, among other things,
that expert opinion evidence, whether
oral or in a written report, is not admis-
sible unless the expert has agreed to be
bound by the code." The code provides
that an expert witness has an overriding
duty to assist the court impartially on mat-
ters relevant to their area of expertise,"
to include all facts, assumptions, reasons,
literature, and tests relied upon and where
incomplete or inconclusive must state the
qualification or inconclusiveness.45

The court referred to various authori-
ties that suggested that expert evidence
would not be inadmissible merely because
the expert breached or overlooked the
code." But the court went on to say that
where an expert commits a sufficiently
serious breach of the code, a court may
be justified in exercising its discretion
to exclude the evidence under s. 135 or

s.137. The expert's failure to understand
their responsibUities under the code may
result in the probadve value of the evi-
dence being substantially outweighed by
the danger that it might mislead, confuse
or be unfairly prejudicial to a party.17

In Wood, McClellan CJ at CL did not
provide a resolution to the issue, but
nevertheless in a scathing criticism of
Cross's evidence held that his expert
opinion evidence was of little evidentiary
value, if any at all. His Honour illustrated
what an expert should not do if their opin-
ion evidence is to have any weight even
if admitted: "Cross took upon himself the
role of investigator and became an active
participant in attempting to prove that the
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by the prosecution in criminal proceed-
ings continues to be a confentious and
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watch.52 D
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